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CONCLUSION 
Fence line disputes are a major source of neighborhood confli ct. 
;\lost are caused simply by misinformation , or by a lack o f information. 
This bri ef summary of the law will, hopefull y, prevent many of such 
misund erstandings. An a ttorn ey should, of course, be consulted con-
cerning spec ifi c qu estions. 
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Nebraska Fence Laws 
By Harvey Perlman t 
INTRODUCTION 
The purpose of this circular is to inform rancher and farmers 
about Nebraska fence laws, including the law of division fences and 
other rela ted problems. 
DIVISION FENCES 
Who May Build a Division Fence? 
Any person may build a fence between his property and his 
neighbor's, with or ·without his neighbor's consent. 
What Kind of Fence Is Required? 
If both neighbors agree on what type of fence is to be built, the 
law does not require a specific type. In event of disagreement, however, 
the law provides that only certain types of fences are lawfu l. Thus, 
if a farmer wishing to erect a fence cannot get his neighbor's approva l, 
he must build a fence listed in the statute as lawfu l. Specifications for 
the six types of fences declared lawfu l in Tebraska are listed in the 
appendix . 
Who Must Pay for the Fence? 
Each neighbor must pay his share of a division fence. Even though 
one neighbor may not want the fence, he must still pay half its reason-
able value. If one farmer builds the entire fence himself, he is entitled 
to be reimbursed for half the labor and materials. 
One neighbor cannot, however, force the other to pay for a hog 
and sheep tight fence unless both are grazing hogs or sheep. For in-
stance, if A wants to build a hog and sheep tight fence between his 
farm and B 's, and B does not raise hogs or sheep and has no need for 
this type fence, B will have to pay only half of what it would have cost 
to put up a lawful wire fence. If in the future B grazes hogs and sheep 
and thus uses the fence, he must pay A the difference. 
1 Universi ty of Nebraska, College of Law, Class of 1966. Editor-in·chief, Nebraska 
Law Review, 1965-66. 
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Who Must Repair the Fence? 
Each neighbor is responsible for keeping his share of the fence in 
repair. His portion is determined by an agreement with his neighbor. 
If B refu ses to repair his portion, A must send him a notice in writing 
to do so. If, after four weeks, B sti ll refuses, A may repair B 's part of 
the fen ce and sue B for the costs. A would a lso be ab le to collect court 
costs. 
After A has notified B to repair the fe nce, B is also liab le for any 
damage tha t A may suffer due to the disrepair. T hus, if one of A 's 
horses escaped d ue to the disrepair of B 's portion of the fe nce, B 
would be liable fo r any resu lting in jury to the horse. 
If the fence is des troyed or damaged by fire, fl ood or o ther causualty, 
each neighbor is legally bound to repa ir his portion. If B refuses, A 
ca n give him wr itten notice to do so. After I 0 days, A may repa ir B's 
portion and sue B fo r the cos ts. 
Who Decides Disputes? 
Jn any dispute that ar ises out of the construct ion or maintenance 
of fences, the law prov id es for the se lect ion o f three fence iewers. 
Each landowner selects o ne man and these two se lect the third. T he 
men chosen cannot be related to either party or have a fin ancial 
interest in the outcome of th e dispute. 
T he fence viewers examine the premises and hear both pa rti es to 
the dispute. They also have the power to exam ine other witnesses. T he 
decision of any two of the viewers is fin a l. T hese decisions are put in 
wr iting and fil ed with the County Clerk . 
Fence viewers have authori ty to dec ide th e following disputes: 
I. If one neighbor builds the entire fence and then seeks one·half 
its va lue from his neighbor, the fe nce viewers may determine th at 
value. 
2. If two neighbors cannot agree on which portion of the fence 
each is to build or maintain, the viewers must distinct ly mark and 
define these portions. 
3. If one neighbor is injured by th e refusa l of the other neighbor 
to build or repair his port ion of th e fence, the viewers may determine 
the amount of damages. 
Who Pays the Fence Viewers? 
Each fe nce viewer is entit led to three do llars per clay for the time 
pent in se tt ling dispu tes. T he party requiring the service o f th e view-
er must pay them in adva nce, but he may demand one-half the cost 
from his neighbor. If one of the parti es is in defau lt, as in not bui lding 
or repairing his portion of the fence, he must pay the to ta l cost. 
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RAILROAD FENCES 
Nebraska law requires all railroads running through farmland to 
be fenced within six months of the opening of the tracks. T his fence 
is to run on both sides of the ra ilroad right-of-way. Such a fence must: 
I. Be ample enough to prevent ca ttle, horses, sheep and hogs from 
straying onto the tracks. 
2. Provide openings, ga tes, and bars a t all farm cross ings for the 
use of landowners. 
3. Provide cattle guards at all road cross ings suitable and sufficient 
to prevent animals from straying across the tracks. 
The railroad is not, however, required to build an y of these struc-
tures if they will endanger the lives of tra inmen. 
It is the duty of the railroad to ma intain th e fences, even if the 
farmer uses them for his own purposes. 
If the ra ilroad does no t build such a fence, i t must pay fo r all 
animals kill ed or injured because of the absence of a fe nce. A farmer 
may also give written notice to the rai lroad to bui ld the fence; if it 
does no t do so within six months, th e farmer m ay build th e fence and 
force the railroad to pay for it. T he farm er will, however, be r equired 
to pay the excess cos t of building a fence more expensive than the 
type required by statu te. 
SNOW FENCES 
Be~ween October 15 and Apri l l the county or ta te m ay build and 
maintai n snow fences on an y private property if necessary fo r highway 
safety. The landown er must be paid for any damage ca used in doing 
this. 
BOUNDARY DISPUTES 
Once a fence is erected it m ay or may not indicate the true boun-
dary line between ad joining landowners. Many of the fences now used 
to pa rtition property in Nebraska are not on the exact boundary line. 
Complicated lega l issues arise when a n attempt is made by one of the 
landowners to correct the discrepancy. T he following are genera l rules 
governing such di sputes. 
Adverse Possession 
If a person has actual, continuous, exclusive, notorious, and adverse 
possession of property under claim of ownership for ten yea rs, h e is 
deemed the sole and true owner whether or no t he in fact has a va lid 
deed to the property. Ownership arises by vi rtue of the doctrine of 
adverse possess ion. 
1. "Actual, Continuous, and Exclusive" Possession 
To ga in title by adverse possession an actual entry onto th e land 
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fo llo 11·ed by acts o r owners hip is necessa ry. Si m ply h;l\·ing a deed is 
not enough. T he uses for wh ich the lan d is ad ap ted de termi ne what 
a re suffic ien t acts o f ownership. T hu s, graz ing cat tl e on pasture land 
or m ining san d from a sandpit wo uld be sullic ien t. 
T h ese acts of own ershi p must also be cont in uous and unin te rru pted 
fo r ten yea rs. O n arab le la nd, however, it is not necessary to have a 
crop in the ground cont inuously. l t is eno ugh that land be used fo r 
crops d uri ng the grow in g season. Between harves t and plan ti ng t ime 
no acts of mm ership need be exercised to ma in ta in continui ty of 
possess io n. 
Possess ion must a lso be excl usive. For exa mp le, if one party grazes 
the land , and ano ther hun ts and traps on it, n either can obta in t it le 
by adverse po sess ion . 
2. "Notorious and Adverse" P ossession 
T he ac t of own ership req uired of a person seeking to ga in ti t le 
by adverse possess ion must b e notorious; tha t is, visible so as to g ive 
the tr ue owner ample not ice that som eon e is claiming his land . A 
secret or hidden cla im to the land is n o t enough . Actual knowledge 
of such clai m is not, however, necessary i f the owner could ha\·e 
lea rned of i t by go ing onto the land and m aking inq uiry. Once am p le 
not ice is g iven, it is up to the true owner to bring suit within ten 
years or lose his land . 
Possess ion must also be hos tile and adverse. T here must be an 
in ten t on the part of the possessor to claim the land as his own contrary 
to th e cla im of the true owner. T hus, a tenant cannot wrest t itle from 
his landlord by adverse possess ion . In fact, any possess ion by permis-
sion of th e true own er can never ripen into ti tle by adverse possess ion 
unless th e own er is in formed by the possessor that th e la tter is now 
hold in g th e land unde r h is own cla im of right. 
3. Evidence of Adverse Possession 
T he issue of adverse possession usually is determined by a jury. 
Factors considered as evidence of such possession include: 
a. Build ing a fe nce around the land. 
b. En tering upon th e land and m aking improvements. 
c. Growing crops and felling trees. 
d. Grazing ca tt le. (The Nebraska court h as held, however, tha t 
grazing ca ttl e on the un enclosed, uncultiva ted land of ano ther does 
not constitute ev idence of adverse possess ion .) 
e. R eceiving rents and p ro fits from the land or buildings. 
f. Paying taxes. (Although it is doubtful whether just the ac t of 
paying taxes is suffi cient, it is strong evidence o f a cla im of own ership.) 
4. Boundary Conflicts 
\ Vhen a fence is built on wh at is presumed to be a boundary line, 
and when a p arty (1) claims ownership o f the land up to the fence for 
ten yea rs, and (2) fulfills the requirem ents for ad verse possess ion on 
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Ltnd improperl y enclosed , th e fence becomes th e true boundary. The 
ga ining landm,·ner need no t necessa ril y have been in possess ion for 
the full ten years. To reach the ten year req uiremelll he is permit-
ted to " tack" onto his own yea rs o f adverse possess ion th e time during 
1rhich prior owners also h eld adverse ly . 
. -\ party may offer to pa y for Janel a long a di sputed boundary 
without los ing his cla im of adverse possess ion. Such an o ffer is held to 
be merely an a ttempt to aYoid a threa ten ed law suit to clea r up th e 
ti ti e. 
Acquiescence 
r\ Nebraska statute provid es tha t when corn ers and boundaries 
are lost, destroyed or in dispute, a showing that the bound ary th en in 
ex istence has been recognized and consented to by bo th parti es for ten 
years will make such boundary the true one. This is the doctrine of 
acquiescence. It differs from adverse possess ion in that no hostility is 
im·o lved. Neither landowner is attempting to claim any more than 
tha t which has been hi storica lly his share of the propert y. The doct rin e 
involves the es tabli shment of a boundary line by on e or both p arties 
and the assent th ereto of both. Assent m ay be shown by conduct, 
words, or even silence. 
vVhere a boundary lin e is known or certain , or wh ere it can be 
determined without considerable difficulty and expense, the doctrin e 
of acquiescence is inapplica ble. Ownership rights ma y, howeYer, be 
obta in ed in such a situation through adverse possess ion . 
APPENDIX 
Lawful Division Fences 
Neb. Rev. Stat. §34-115 (Reissue 1960) 
Rail fence: 
l. Six rails or more. 
2. R ails secured by stakes at the end of each panel. 
3. Stakes must be well set in to the ground. 
4. Rider on the stakes. 
5. Four and one-half feet or more in height. 
6. No t more than one foot between rails. 
Board fence: 
l . Three or more boards. 
2. Boards five or more inches wide and one or more in c h e~ thick. 
3. Boards well secured to posts. 
4. Posts not more than eight feet a part. 
5. Four and one-ha lf fee t or more in height . 
6. Not more th an one foot between board s. 
i 
Rail and post fen ce: 
I. T hree or m ore ra ils. 
2. \\ .e ll sec ured a l each end LO posts. 
3. Pos ts not more th an ten [eeL apart. 
-J. Four and one-ha l[ feet or more in h eigh t. 
5. J\ ot more th an one too l between ra ils. 
Pole and post fence: 
l. f our or more po les. 
2. " .ell secured to pos ts. 
3. Pos ts not more th an se\·en feeL apa rt. 
-1. f our and o ne-half fee L or mo re in height. 
5. 1\'o t more than one foo t be tween po les. 
\>Vire fen ce: 
l. f our or more wires. 
2. " ' ires to be no t less th an number nin e fencin g wire. 
3. \\'ell secured to posts. 
-1 . Pos ts no more th an o ne rod apart. 
5 . . -'\ stake or pos t between each pos t Lo whi ch " ·ire is aLLachecl. 
6. Four and one-ha lf fee t or more in heigh t. 
7. l\'o t more than one [oo t between wires. 
Any of these wires may be barbed within th e fo llowing r equire-
ments: T " ·o or more single wire strands twisted into cabl e wire; meta l 
h:ubs aYerag ing n ot m ore than fi\ ·e in ches apart ; wire strands lo be not 
less th a n number tweh ·e and one-hal[ gau ge fencing wire. 
Hog and sh eep tight fence: 
I. One barb " ·ire a t gro und. 
2. ~ ext a bo \·e; one sec tio n o f "·o \·en " ·ire t"·enty-six in ches high 
consistin g o f: 
:1. :\o l" less th an seven strands. 
b. l ' pper a nd lower stra nds number nin e 11·ire. 
c. Interm edi a te st rands number ele \·en wire. 
d. Stays no tm ore than tweh·e in ches apart. 
~ - :\ ext a boYe; three barb " ·ires at inten ·al s o[ six , nin e and nin e 
incl1 es. 
-1. \\'ires securely fas tened to posts. 
5. Pos ts no g rea ter di stance than one rod apart. 
(i. On e stake or post bet11·ee n e\·ery two pos ts to 11·hi ch w1re shall 
be aLLached. 
7. Four and one-h a l[ fee t or more in height . 
8. 1\" o t more th an one foot between wires . 
Wan1er's Patent: 
I. Fi\ eormore boa rds. 
2. Boards a t least five in ches ·wicl e. 
3. Bo:1rds at least o ne inch thi ck. 
-1. Fo tll' and one- hall" fee t or more in height. 
